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In the past two decades, twenty—elght states have altered their tort laws o hmlt all or
part of the damages a jury may assess agalnst a doctor. accused of medlcai
malpractice [FN1] Further efforts to create new "caps! or 1o amend exxstmg caps are
pending in several states, [FN2] Moreover, caps have been integral to several of the
recently debated nationa] health care reform proposals. [FN3] Most recentiy, caps
have been featured prommcnt}y in the Republican. "Contract with- America.” [FN4]
Observers generaliy acknowledge "waves“ of caps on medical, malpractlce verdicts.
Caps first occured in the mid-1 970s and featured laws that limited total
compensation to a pre-determined amount. [FN5] The second wave occurreé mn the
mid-1 9805 and differed from the ﬁrst only slightly. Spemﬁcaily, these laws capped
onIy noneconomic damages punltlve damages or both. While the scope of the caps

: differed the basic argument in favor of¢ caps was. iargeiy the same. Caps proponents
argued that'maipmctme insurance premlums had risen to mto}erably highlevels and
that insurers were losmg money or were. thhdrawmg from the region, [FN6]
Advocates for caps have argued that problﬁms in the insurance market had several,
broader consequences. Wh1ie these advecates tailored each argument to address the
perceived needs of various heaith care crises, they each shared a common motor
force: insurance rates. The link beiween insurance rates and the need for caps takes
many forms. In response to claims’ that health care costs were - rising rapldly, they
blamed jury Verdzcts Jury verdicts, they asserted, were often excessive per se. Thus,
according to the advocates, high jury verdicts were the cause of rapidly increasing
malpractice insurance premiums. IFN7[ Moreover, they asserted that caps on jury
verdicts would result in lower premzums and consequently i in lower health care costs.
When a percewed decline in health care was discussed, caps supporters again
pomted to verdict- dnven insurance costs. They claimed that jury verdicts were
responsible for Iarge increases in insurance premiums, which drive health care
providers out of practice and cause shortages of specific specialties, especially
obstetricians. [FN&] In the mid-1980s, caps proponents introduced the idea of
"defensive medicine.” This concept was explicitly tied to insurance rates. The
Joumal of the Amerzcan Medical Association reported that during the 1980s, every
$1.00 increase in malpractice insurance costs resulted in a $3.50 increase in costs for
additional testing to avoid malpractice. [FN9] Thus, caps proponents linked caps to



insurance rates and promised a better insurance environment oniy if j _]ury verélcts
were artificially restricted.

*142 Significantly, during these waves, opponents of caps framed their arguments
largely in terms of the relationship between caps and insurance. They countered that
the cost of medical liability comprised a minuscule fraction of total health care
spending so that artificial restrictions on health care provider liability would have a
neghglbie effect on total expenditures. Many questioned even the existence of an
insurance "crisis,” noting that malpractice insurance remained immensely profitable.
Moreover. they noted, malpractice premiums had actuaily grown at a slower rate
than other health care provider costs. The direct and indirect effects of jury verdicts
on health care costs and availability are negligible, they claimed, while the cost of
caps to victims 1s unconscionably high. Opponents also argued that caps affect only
the most seriously injured. Rather than distributing the reduction in jury verdicts
among all maipractlce victims, much of the effort focuses on insurance costs and
availability. [FN10] - : : :
As the verdict limitations adoptod during the ﬁrst two' Waves faced constxtutlonal
challenges, a ‘sizeable body of case law (ievelopod Many ohaﬂengers of j jury verdicts
questlon who pays for and who benefits from caps, Several cases have been’ brought
by injury victims whose verdicts were reduced by caps. In turn, these ciazms have
raised issues of equai protectmn {FN11] open courts, EFNlZi due process, EFNI 3 |
and the right to a jury trial; [FN14] usvally under state law. IFNI 5] In facing one of
the challenges, the survwai of caps most often hmged on the practical distrlbunon of
costs and benefits. '

Few courts ruled that caps of any sort were unconstltutlonal ] FNI6} Most
acknowledged czrcumstances under which leglslatures could limit all or part of an
injury victim's recovery. But courts were careful about determmmg exacﬁy what
circumstances would allow’ such hmﬂatmns Many courts adopted a baiancmg test
we1gh1ng the cost of limits to victims agaxnst prowcted societal benefits. Only in
jurisdictions where courts were convinced that the promised’ benefits of lower health
care costs and increased availability could be reasonably expected as a result of the
caps did the new laws pass constitutional chailenges {EN17] When' caps faﬂed they
did so primarily because the insurance "crisis" proved llusory. {FNl 8]

Many of the arguments in favor of caps, mcludmg rural availability, obstetrzc
avaﬂabzlaty, and defensive medicine, were explicitly tied to the idea of an "insurance
crisis." Courts proved unwﬂhng to accept that there was a crisis at all, or, if such a
crisis did exist, that caps on jury verdicts would help to solve the crisis. The
argument that caps bore a substantial relation to improving insurance avaﬁabﬂzty,
central to the claims made by caps proponents became untenable as insurers’ own
analyses of the new laws became public. For example, Florida's caps law, as passed
in 1986, require insurers to lower their rates unless they can prove that the Act would
be ineffective at lowering costs rather than requiring the insurers to Jus‘afy future
rate hikes. [FN19]

Aetna Insurance issued a report finding that the jury verdict limits would have no
impact on insurance rates, [FN20] Perhaps most damning, the Insurance Services
Office ("ISO"), an insurer-dominated clearinghouse, issued the results of a survey of
over 1,000 insurance executives in 24 states, including 15 that had recently imposed



caps. [EN21] The ISO found that an overwhelming majority believed that caps
would have no effect'on rates. [FN22] Combined, these reports reduced many
arguments in favor of caps to non sequiturs. I

On the basis of these findings, many courts declared the new caps laws to be
unconstitutional. Courts in Alabama and New Hanipshire struck caps under equal
protection clauses. The Alabama supreme court noted:. "[a]lthough there is evidence
of a connection between damages caps ‘and the size of malpractice claims filed, the
size of claims filed is merely one among a host of factors bearing on the cost of
malpractice insurance.” [FN23] "By contrast," the court continued, "the burden
imposed on the rights of individuals to receive compensation for serious injuries is
direct and concrete." [FN24] The Texas supreme court found: "it is unreasonable and
arbitrary to limit [injury victims'] recovery in a speculative experiment to determine
whether ot not liability rates will decrease. Texas Constitution article I section 13,

guarantees meaningful access to the courts whether.or not liability insurance rates
are high." [FN25] In Ohio, the court focused on the state constitution's due process
clause, holding: "it is irrational and arbitrary to impose the cost of the intended ~
benefit to the general public solely upon a class consisting of those most sevérely
injured by medical malpractice.” [FN26] Both'the Ohio and Texas courts cited data

confirming that caps had little or no effect on insurance rates, [FN27] o
In the wake of these decisions, caps proponents have tinkered with their arguments.
[EN28] The idea of a "crisis" remained, but the exact nature of the crisis became
fuzzy. Each of the "problems" that made the "crisis” had been linked explicitly to
insurance costs. After a series of defeats *143 in the courts, proponents began 10
disassociate the "problems" from the cause. Caps proponients continue to cite
problems of rural availability, but generally do not cite insurance rates as the cause.
Obstetric availability remains a frequently-cited problem but, here too, insurance
rates are no longer blamed as the principle reason that obstetricians leave the = .
practice. Defensive medicine remains a mainstay of caps proponents’ arguments but,
where the original studies expressed the cost of defensive medicine in terms of
changes in insurance premiums, now proponents cite only the aggregate figure.
Proponents have repositioned themselves to avoid the legal embarrassment that

greeted them during the last wave of caps laws. [EN20}] = e

This tactical shift on the part of caps proponents could dffect the next wave of legal
challenges. The new spin on caps is that verdict limits are needed to improve the
availability of rural and obstetrical care and to decrease the practice of defensive
medicine. [FN30] The argument for the "need" for caps has taken the place of the
"insurance crisis” argument. [FN31] While it is likely that caps laws will continue to
face challenges on grounds of equal protection, due process, and the right to a jury
trial, the specific nature of the claim will shift away from insurance costs and onto
the general societal impact of caps. Where past legal challenges focused on whether
there was a substantial relation between jury verdict caps and insurance rates, future
cases may turn on whether there'is a substantia] relation between caps and
availability. SR _

Indeed, courts have suggested framing the question in these terms. [EN32] In Wright

v Central DuPage Hospital, Justice Underwood of the Tllinois supreme court
dissented, noting: "Tt is quite true that the $500,000 limitation upon recovery bears



most heavﬂy upon the severeiy m}ured person A stronger case for the hmitatlon
would exist if it permitted unrestricted recovery of actual expenses, for it is
conceivable, as the majority emphas;zes that with todays inflated costs, total
expenses of treatment and care could exceed the ailowable recovery.. To. be weighed
against that rather remote pﬂss:tbzhty, however, 13 the vital interest, if not the absolute
" necessity, of soc:ety in havmg adequate health care avmiabie at reasonabie cost. To
the admlttedly 1mpremse extent that the recovery hmrtatwn here in-question . . -
contribuites to that goal, far more persons are beneﬁted than in any. other area.in
which sama]ar litlgatmn occurs " IFN33E

While Iargely a‘case of old ; wme i1 new bottles this transztlon nonetheiess _
necessitates a reformulation of the debate, Of ¢ course, not all decisions striking caps
were the resuit of caps proponents inability to prove a link between caps.and:
insurance costs. fFN34{ But many did, and in these states, caps opponents may have
to ‘Tework their arguments, Moreover, the bulk of academic studies of the effects of

© jury, verdlct caps generaliy reﬂect the focus on msurance These studzes focus.on -
either doctors’ insurance costs. or the zmp&ct of caps on claims severity and
frequency how miich insurers pay out, and how often jFNBSi L

This article at’tempis to address this transition by examining empmcal ewdence ef
the effect of caps on Jury verdlcts on the general population Spemﬁcaliy, those who
are not mjured by malpractwe The amcle will examine aspects of health care costs
and avallabihty n Indiana, Whlch has a cap on the total compensation a jury may
issue; and Tllinois, which puts no restrictions on medlcal malpractice jury verdicts.
iFNSéi Furthennore this article focuses spec:lﬁcaliy on differences in aggregate and
per capxta Health care spend;ng, aggregate and per cap1ta physician.services .
spending; the avaﬂabzhty of different spec;aines of doctors; aggregate msurance
levels and growth and profitablhty of’ malpractlce 11ab1hty insurance from 1980 to -
1991 :
IHlnms and Indlana are xdealiy sulted for such a companson These states share over
200 miles of border, but their medical malpractice laws are worlds apart. During the
period from 1980 to 1991, Ilhnoxs put no limit on any part of medijcal malpractice .
jury awards. Conversely, Indiana *144 limited the total award both economically
and non-economxcaﬁy [FN37] Illinois made those even partly responsible for the
specific instance of medical malpractice liable for the total verdict; whereas Indiana
limited each party's ha’bﬂ;ty to his estimated share of blame. No other set of .
ne1ghb0r1ng states 1llustrates 50 dramatic a disparity in medical maipmctice laws.
[FN38]

Likewise, Illinois’ and Indiana s health care systems recenﬂy faced sm‘nlar "crises.”
Legislators in both states adopted caps on total victim compensation in 1975, but,
while the Indiana courts upheld caps, lllinois courts struck caps down. [FN39] This
article examines ‘empirical data focusmg on the years when Indiana had a cap and
IHinois did not. It quantifies the consequences of these two decisions. Were the
arguments in favor of caps true, Illinois' health care costs should have risen
significantly in comparison with costs in Indiana. Greater availability of physician
services including obstetrical care could also be expected. Moreover, while the
number of hospital beds should seemingly increase, the costs of these beds should
decrease. In addition, most Indiana residents should have seen some benefit from the



restrictions paid for by victims.
Table 1: Health Care Spending Per Capita Annual Rate of Charige

Indiana Illinois Nation

1982 +12.48% +8.69% “-+11.7%
- 1983 +7.40% - +6.48% = +8.7%
1984 +6.18% +6.34% “+7.7%
1985 +8.44% +7.62%  +8.8%
1986 +6.67% +4.68%  +7.:3%
1987 +817%  +6:34%  +8.4%
1988 +8.63% +7.26%  +9.1%
1989 +8.27% +6.71% - +8.4%
1990 +10.13% +8.77% +9.8%
1991+10.24% +7.66%  +9.1%

Table la: Five Year Average 1987-1991 _

Total - - +47.92% = = 437219, _ +41.7%
Average Annual  +9.299; +7.34% +9.0% .
FNSource: Health Care Finance Administration, Office of the Actuary.

Table 2: Physician Services Spending Per Capita

Indiana Illinois. Nation
1980 165 187 199
1981 187 211 227
1982 213 224 249
1983 220 248 276
1984 247 275 307
1985 297 322 354
1986 321 344 387
1987 364 379 429
1988 399 413 478
1989 433 435 516
1990 485 476 564
1991 515 496 508

Table 2a: Rate of Growth 1980-1991

Total 212.12% 165.24% 200.50%



Average Annual  10.9% 0.3% 105% |
FNSource: Health Care Fiance Administration, Office of the Actuary

Health Care Spending: Greater Growth with Caps than Without [FN40]
Exploding health care spending is among the pnncxple reasons-cited for current
reform debate. Between 1980 and 1991 aggregate EF\M} | health care spending in the
United States grew nearly three-fold, from $226 billion to: $676 billion, a 199%
increase. [FN42] Far outstripping growth in Gross Domestzc Product ("GDP"),.
health care consumed nearly 12% of the nation's economy: This number is up from
8.4% in 1980. [FN43] Efforts to slow this explosion have shaped the current reform
debate. Some claim that lawsuits and unbridled jury verdicts have contributed to this
explosion. Thus, they contend, oniy by limiting recovery can gavemmcnt hope to
slow health care Spending : -
~:Neither Indlana nor-Hlinois Was 1mmune to the forces that pushed health care :
“spending hlgher during the 19083 but these states expenenced dramatlcaily dlfferent
_growth rates. Illinois' health care spending increased from $8.8 *145 billion in 1980
to $21.2 billion in 1991, an increase of 138.6%. Dunng that time, even without caps
on jury verdicts, Illinois grew significantly slower than the national average.
Relative to economic output, lllinois health care spending grew moderately when
compared to the nation as a whole. In 1980, health care took 8.8% of Illinois’ Gross
State Product ("GSP"), slightly more than the national average. But by 1986, health
care was taking a smaller-than-average share of GSP at 9.5% compared to the
national average of 9.8%. By 1991, health care represented just 10% of GSP
compared to 11.9% nationally, The absence of caps obvmusiy had no. mﬂatmnary
_ zmpact on health care spendmg : : 2

Table 3 Heaith Care Spendmg as a Percent of Househoid Income -

Indiana Illinois

1981 6.94% 7.33%
1982 7.47% 71.71%
1983 7.95% 7.92%
1984 7.67% 7.70%
1985 7.96% 7.90%
1986 8.04% 7.87%
1987 8.34% 8.00%
1988 8.60% 8.07%
1989 8.79% 8.06%
1990 9.30% 8.36%
1991 10.11% 8.87%

Table 3a: Five Year Average 1987-1991



Total 9.07% 8.30%

Average Annual Increase’ 4.46% 2.36% o

FNSource: Based on figures from the Health Care Finance Adr_ni_nistra't_i_on_,
Ofﬁceéfihefkctuar_y,.:.-'.:'i-'f'.- NP A e e s :

By contrast, Indiana's aggregate growth nearly equalled the national pace. From $3.3
billion in 1980, Indiana’s health care spending grew 192.6% to $9.7 billion, Indiana's
- economy was 1ot as equipped fo pay‘these increases: Its economy grew 16% slower
than the national economy as a whole; Indiana's health care spending ballooned from
- -8.1%in 1980 to 12.2%in 1991 In this respect, Indiana surpassed Mllinois by 1986
-and the nation by 1990. Despite its severe limitation'on medical malpractice victim
recovery, Indiana saw significantly greater growth in health Cézfé'speridiﬁ_g. _
Even in the area of physician sérvices spend'i':n:g,”-'whibh'Woﬁld"_s,'eém to be most
sensitive to reductions in medical malpractice liability, Indiana did not grow any
slower than Tllinois or the nation. Across the United States, physician services.
- spending ;:grewiz:;ZB:S_':-ﬁ%;,:;.Sfmmf__$:4-s';_biz-ﬁén'-in* 1980 to $151 billion in 1991, Indiana did
 slightly better, "ng'Wi_I}g:_22_O_%_§ from $904 million to $2.9 billion. But here, too,
Tllinois, without limits on victim compensation, experienced the slowest growth.
Hlinois' physician services spending grew just 169%, from $2.1 billion to $5.7
billion. I L
Similar trends-are evident when physician services Spending_ 1s examined in relation
to population trends. Per capita physician services spending grew 200% nationally,
from $199 to $598. Indiana grew 2 12%,_f_rom_ $165to $515, while Illinois grew: just
165%, from $187 to $496. Despite the fact that Indiana was 11% below: Illinois'
average in *146 1980, it surpassed lllinois by 1990 and stood 3.8% above [llinois'
average in 1991. As table 2 indicates, both states were below the national average.

" Table 4: Doctors Per 10,000 Capita

Indiana Hlinois
1980 9.5 117
1981 9.9 12.4
1982 104 . 1277
1983 109 ..13.1 .
1984 11.1 - 135 -
1985 11.3 139
1986 11.2 139
1987. 11.5  14.1 -
1988 11.7 - 14.3
1989.12.0 - 14.8.
1990 .12.3 . 14.8
1991 12,6 . 15.2 -

Table 4a: Five Year Average 1987:1991



Average 120 144 oo - )
FNSource: Health Care Fmance Admnnstraﬁon Ofﬁce of the Actuary

Doctors’ per Capata Comparable Growth in. Both Si:ates - R
“'In 1980, the United States had 12.4 docters. -per 10,000 caplta ]FN441 By 1991 the

B __number of doctors per 10 O{)G cap:ta had grown 26.6%, 10 15.7.In aggregate, the

number of doctors grew by 115 744;.a 41% increase. IHinois and-Indiana both grew
Cat faster Tates. In Illinois, the number of doctors grew from 11.7 per 16,000 capata to
15.2; a 30% increase. Indaana grew slightly faster, but the difference'is not -
statlstlcaiiy s;gmﬁcant In Indxana the number of doctors pEI‘ 10 0(30 ca;nta grew
fromQSto 126 ora32 6% mcrease ' : ST :

o Tab}e 5 Hospztal Room Costs at Selected Hespltals in Illmms and Indlana '.
Large Catles (popuiatzon between 1{}0 GOO and 140 (}OO) ' .  i

Spnngﬁeid 1l (pep 105 ?_27)

Name Basic Room . Emergency Room: Delivery Room
Doctor's Hospital ~~ $334 . $73.. .. .na .
“Strjohm'sHospital © c nr 0 oare cooonpo e

Memorial Medical = nr R TR | SESRTIE
' Evanswlie Ind (pop 126 272) : Co : R
R Name AR Basxc Room Emergency Room Dehvery Room

Deaconess Hosp. $360 $38 $65(}

St. Mary's $360 $60 $360

Welborn Memorial $354 $86 $390

Iilinois Average: $334 $73° o

Indiana Average: $358 $61 $467

FNS(}urce Phone survey conducted in March and April, 1994 The desxgnatmn
"na" means that the hospital does not provide that service. The designation
"nr' means that the hospital did not respond to the survey. Interview by Kim

Simmons and Trelinda Pitchford.

Another purported general benefit that proponents of jury verdict restrictions claim
is increased availability of medical services. Just over half a million Americans live
in counties without a physician in active patient care, and many more live in areas
underserved by one or more medical specialties. [FN45] Caps supporters have
argued that malpractice lawsuits are one of the reasons that doctors choose not to
practice in rural areas and that limits on injury victims' rights will help to correct
this problem.

Indiana's ability to provide health care to rural residents is not markedly different ~
from Illinois'. Both states did a better job than did most other states. In 1986, both
states had one county without an active physician in patient care. In Indiana, 0.10%



~-Rush North Shore. . = $49 =
_Bloomington, IIl. (pop. 51,972y ==+

of the population lived in the county without a physician, while only 0.05% did so
in Hllinois. By 1991, Hlinois had two ‘counties without a physician, 0.15% of its
population, while Indiana was unchanged. Both states were well below the national
average.0f.0.20% of population in counties without an active physician, [FN46]
Growth in-ebstetrical availability followed similar patterns. Nationally, the number
of obstetricians and gynecologists grew 30:4% to 34,000. [FN47] Hiinois' figures

grew from 11.7 per 100,000 capita'to 13.7; a':I7.‘5%’__iﬁ'créas_e;ZIn’."gl_gg'_réga_tc', Illinois
grew from 1,300-t0-1;600. Indiana grew 26.9%, from 380 to 480 or 7.0 per 100,000

-capitato 8.6,a22.9% increase. [FN48] o

Hospital Costs: No Appreciable Difference 7

- The Prospective Payment 'A*sé:é‘s’smént-'Comﬁ':iisfsion'_( “Pfc}"}i'(f"’)'féééhiﬂ_y' tabulated

average medicare hospital inpatient cost per discharge in 1991 for all fifty states.
According:to this report, the average charge in Illinois was $4,625 while Indiana

-was slightly higher at $4,675. Medicare costs may not be typical of all health care

costs to consumers; however; the ProPAC ':repbz__'t‘fsugg_éstfs'_-lih-gf_r:-mdiana’sﬁfhga_iﬂl_fx:'are

costs are not substantially lower than Hlinois', - e

| Table 6: .-Hos'pfté.l_ ‘Room Costs at Selected "Heéﬁifé'ls in Ilii'ﬁ(?i_g aﬁdmdianﬁ

- Medium Cities (population between 50,000 'and"GO,QO()')'__:: -

Nanﬁé/ C.if}’--. o ‘Basic Room - - ‘Emergency Deﬁ‘@f}’ Room o |

Skokie, TIL (pop. 59,432) '

St.Joseph's-: .. - o oproo oo or - onpr 0w

Bromenn Lifecare $329 $59 $472

Anderson, Ind. (pop. 57,483) SRREERIE R

Community Hospital .. - 8311 o850 84607

St. John's. . 0 $330 (range) -~ $330 R

Bloomington, Ind (pop. 60,633). . R

Bloomington Hosp. .~ - $470  ¢81 $470

Terre Haute, Ind. (pop. 57.,483) R

Terre Haute Hosp. $325: - 866 $340

Union Hosp. $355 (range} - $400

Hlinois Average: -~ . $412 . .- $79 ¢ %472

Indiana Average: . - $358 866 $400 -

FNSource: Phone survey conducted in March and April, 1994, The designation
"na" means that the hospital does not provide that service. The designation _
"nr" means that the hospital did not respond to the survey. The designation
"(range)" means that the hospital gave several changes for the facility,
depending on various factors. Interview by Kim Simmions and Trelinda
Pitchford.



] 4 7 To cieiermme what peopie actuaﬁy pay. for health care, twenty hospnais in
‘ooth states were surveyed to determine the charges for basic rooms, emergency
“rooms and dehvery rooms. Costs for TOOms in. Ilim@zs and Indiana are similar.
Even though Iihnois citizens per capita personal income is: 20% higher than
TIndiana's, and even. though Ilinois lacks the medical malpractice restrictions that
Indiana has, _I}hnms resident pay about the same for health care. T
' _Representzng cities with a populatxon between 100,000 and 140,000, three
hospitals each in Spmngﬁeld IiL. and Evaasvﬁle Ind. were surveyed. Aithough all
of the Evansville hospitals responded to our survey; only one in Springfield did.
The results suggest that residents of large cities pay slightly more for a basic room
~ in Indiana and slightly less for an emergency room treatment. Survey results do not
aiiow companson of costs for a dehvery TOOM.. _
For: med;um cities with a populaﬁon between 50 000 and 6() OOO one hospztal in
_ Skokw 1L f:wo in: Bloommgton 1L, onein Bloommgton Ind; twoin: Anderson,
'_Ind and two in Terre Haute, Ind ‘were sm'veyed One hﬁspitai in Bloommgton
i did not respond ‘We found that costs fora basic room, for an EMErgency room,
and for a delivery room were all shghtly higher in Itlinois. The differences were all
within the. dlfference in per capita income, however, -and so may not represent a
difference in real cost.
For small towns with a population between 10,000 and 14,000, the survey included
one hospital in each of the following: Effingham, Canton, Pontiac and Morris in
Nlinois; Madison, Bedford, Peru, Jasper and Warsaw in Indiana. All hospitals =
responded to the survey. We found that costs for a basic room, for an emergency
room, and for a delivery room were all slightly lower in Hlinois: '
Health care costs and availability are just two factors present-in the debate over
- jury verdict restnctmns Other factors include the cost of i insurance 0’ doctors and:
the cost to insurers of paying claims. The remainder of this section will éxamine
the experiences of health care promders and insurers under the two iegai regimes

Insurers Benefit Through H}gher Proﬁts S R L
Insurers have realized szgmﬁcant gains from Indiana's med;cal maipractme
restrictions. While premiums are szgmﬁcantiy lower, payments to victims are-
lower still, so that Indiana profit margins represent a larger share of the insurance
dollar. In Tilinois, money set aside to pay victims, termed "adjusted losses” by
insurers, declined at an average annual rate of 10% between 1987 and 1991. In
Indiana adjusted losses fell at an average annual rate of 54 89%. Indmna § rate of
decline was nearly five times the rate in [llinois.

On a per patient basis, the decline in adjusted loss is equaliy significant, and once
again, Indiana saw greater *I48 declines than did Illinois. Illinois" adjusted 1oss per
patient fell 21.2% between 1987 and 1991, In Indiana, adjusted losses per patient
fell 61.3% overall. Indiana's decline occurred at nearly three times the rate of
IHlinois' decline.

Table 7: Hospital Room Costs at Selected Hospitals in Hilinois and Indiana

Small Towns (population between 10,000 and 14,000}



Name/City Basic Room Emergency Delivery

Room Room .
Canton, IIl. {pop. 13,922) o
Graham Hosp. $390 $78  $390
Effingham, IlI. (pop. 11,851) e
St. Anthony's £290 $45 $445
Morris, 111 (pop. 10,270) I
Mortris Hosp. $410 $74 $675
Pontiac, Il (pop. 11,428) -
St. James' $280 $35 $300
Bedford, Ind. (pop. 13,817) '
Bedford Med: Cntr. 8375 $49 $841

- Jasper, Ind. (pop. 10,030) R WA Y PR
“ Memorial Hosp. ~ .~ $290 895 s200

Madison, Ind. {pop. 12,006) BEET N
The King's Daughter's  $358 _(range)  $609
Peru, Ind. (pop. 12,843) e
Dukes Memorial = '$334 =~ $59  §334
Warsaw, Ind, (pop. 10,968) =~
Kosciusko Community ' $370 onr $320
Hlinois Average: $343 $58 $453
Indiana Average: $345 $68. . 8479

FNSource: Phone survey conducted in March and April, 1994. The designation

- "nr” mears that the hospital did not respond to the survey. The designation

“"(range)" means that the hospital gave several changes for the facility,
depending on various factors. Interview by Kim Simmons and Trelinda
Pitchford. o

In both states, over the period of 1985-1992, medical malpractice was the single
most profitable line of property/casualty insurance when measured as a percent
of premium. But insurers in Indiana took a larger share of premium in profit. In
Illinois, medical malpractice insurance earned an aggregate profit of just over
twice the profits earned in all property/casualty insurance (22:.6% of premium in
medical malpractice versus 11.0% in all lines). Indiana's experience was even .
higher. Indiana's medical malpractice insurers earned aggregate profits of 48.5%
of premium, compared to 3.6% in all lines; medical malpractice insurance
turned a profit of more than 13 times the average line of property/casualty
insurance. Most significantly, Indiana's profit was twice the rate of Hlinois'.

{FIN49]

Table 8: Medical Malpractice Insurance Adjusted Losses (Aggregate) Annual
Rate of Change o



Indlana thms L

1982 +63737_% +30.89%
1983 -73.34% -60.73%
1984 +0.64% +36.10%
1985 +59.21% +42.12%
1986 -2.30% -31.90%
1987 -42.42% -74.14%
1988 +12.13% +42.60%
1989 -303.92% -63.63%
1990 +64.09% +20.96%
1991 -4.30% +21.71%

Table 10a: Flve Year Average 1987 1991

Total =~ - -«2479% o +?205% _

Average Annual = T -54:88% - T -10.50%. o

FNSource: Adjusted losses are the insurers estimate of what it W:H cost to
pay claims to victims of medical malpractice. These figures also include
dividend payments to policyholders. Based on ﬁgures fmm Best s Revxew .

Table 9: Medical Malpractwe insurance Adjusted Losses Per I{’atlent Annua}
Rate of Change AT R R T e

Iﬁdzana- . Iiimms

1982 +56.80% +21.73%

1983 -69.84% -39.62%

1984 +6.54% +3533% .
1985 +58.30% +39.98% o
1986 -5.41% -4130%. =

1987 -45.83% -80.73% =

1988 -0.09% ~ +38.32%

1989 -317.44% -67.27%

1990 +59.87% +15.97%

1991 -5.87%  +19.02%

Table 11a: Five Year Average 1987-1991

Total -43.61% +42.44%
Average Annual -61.87% -14.94% _ _
FNSource: We calculated adjusted losses using figures from Best's Review. We



applied these figures to the combined totai of hospital admissions and
outpatients. Patient figures are fmm Health Care Finance Admmlsiratlon
Office of the Actuary. -

*]49 Discussion -
Tremendous growth in heafith care expenditures has strained state budgets and
led pohcymakers to se&rch for sensible ways to-contain costs. Many legislators
~ have been tempted by clalms that artificial restrictions on health care provider
B habahty couiﬁ helpito. contam total health care spendmg Thxs argument assumes
that health care cost and avaﬂabihty are falrly elastic reiatwe to habihty costs;
that a dzmmutaon in Izablhty will result'in a similar declme in health care .
‘spending and an increase in health care avaﬂabﬂlty
“Experience in Tndiana fails'to bear out this: theory.. Indxana s medacaf makpractwe
laws have produced no savings for Indzana heaith care consumers. While
“Indiana medlcal malpracnce insurers-are - far more proﬁtabie than" thelr ilhnms
_"_'_counterparts the savings from resmctwe me&lcai malpraciice Iaws have not
trickled down to Indiana's heaﬁ:h care CONSUMETs. Despite the fact that, Indaana
“insurers pay smalier beneﬁts to medical malpract:ce victims, mdzana reszdenis
pay more for doctors servzces than’ Hlmms residents. Indzana s health care
spendmg per capxta grew at a rate 20% faster than Iihnoxs Fm'thermore
Indiana's spendmg on physzczan services per capita grew ata Tate 17% faster
than Tllinois', and Indiana residents 1 now spend more for doctors' services, per
capita; than Ilhnms residents. In sum, as a percentage of household income,
health care costs grew almost twice as fast in Indiana as in. Ilinois. .
Instead, Indiana's expenence suggests that most of the beneﬁts of caps on. jury
= ;"fverdwts accrue not to consumers but principally to insurers within the health
 care system. Insurance compames earned dramattcaliy hlgher pmﬁts in Indiana
than in Illinois. In both states, medical malpractice was the single most
profitable line of property/casualty insurance, yet Indiana was more than twice
as-*150 proﬁtable Insurance companms retained the savings generated by jury
verdict’ restrictions allowing no :dentlﬁabie benef" ts to mckle through to.
Consurners. _ _

Table 10: Medical Maipractlce Insurance Insurer Prof" ts As a Percent of

Premium
_I_ndiar_la_ lllinois
1985 187 209
1986 . 26,6 23.9
1987 - 428 522
1988 ' 42.8 31.2
{986 84.1 34.8
1990 43.3 29.1

1991 526 6.2



1992 T 647 112
Total " ' 48.5 22.6
Average Annual 469 21.0
FNSource: National Association of Insurance Commissioners, Report on
Profitability -

“Conclusion’
Laws which restrict jury verdicts i in medical malpractice cases, have not Iowered
health care spending or increased health care avaz]abﬂzty Inchanas malpractlce
leglsiatlon has not produced any cost savings for Indiana's health. care ;. .
consumers, nor hasit demonstrably increased the number of doctors in the state
In fact, Indiana's laws have penalized those most m;ured by medlcai malpractme
with no tanglble benefit to Indiana resuients :
More broadly, the practlcai experlence in states that have 11nposed im’nts on Jury
~verdicts does not support the contention that consumers recewe a quid pro quo
n exchange for curtailed legal remedies Injury vietims pay substantial amounts
under-caps, but the beneﬁts provided in exchange are shght mdeed The beneﬁts
¢laimed by caps supporters including lower growth in health care costs, _
increased avaﬁablkty of specialties of care, and increased avaxlabzhty in .
underserved areas, have not borne out. Instead, Indiana residents have seen
substantaally faster growth in health care costs than have Ilimms residents and
contmue to have substantiaily fewer dcctors per cap;ta even in obstemcs -

Note 1. Mr. Morrison is Research Assoczaie of the Coahtlon f@r Consumer _
Rights. The Coalition for’ Consumer Rights is a Chwagwbased center for pubhc
‘interest yesearch and ‘education. Mr. Morrison has a M. A n American somal o
and Iegal hlstory ﬁom the University of Clncmnau '

[FN1] OFFICE OF TECHNOLOGY ASSESSMENT Impact of Legal Refozm
on Medical Malpractice Costs, Sept. 1993 at 26-2’7 34-37 (chartmg which .
states tmposed verdict caps and when).

[FN2] Brian Cox, Clinton Med.Mal. Reform Challenged, NAT'L
UNDERWRITER, Nov. 8, 1993, at 3; Edwin Chen, Clinton Malpractice Plan
Angers Doctors, Lawyers, CHIC. SUN TIMES, Sept. 9, 1993, at C2.

[FIN3] Id. President Clinton decided not to seek financial limits on claims of
damages for pain and suffering in malpractice cases. Id.

[FN4] Common Sense Legal Reform Act, HOUSE REPUBLICAN
CONF.LEGIS.DIG., Sept. 27, 1994 at 37. For example, the Bill sponsors argue
that uniform product liability laws should be established to limit punitive
damages to three times the actual harm. Id. at 38,

[FN5] Howard Alan Learner, Restrictive Medical Malpractice Compensation



Schemes: A Constitutional "Quid Pro Quo" Analysis to Safeguard Individual
Liberties, 18 HARV.J. ON LEGIS. 143, 148-51 (1981).

[FN6] Johnson v. St, Vincent Hosp. Inc., 404 N.E.2d 585, 594 (Ind.1980).

[FN7} See Reynolds, infra note 9.

[EN8] See generally The National Commission to Prevent Infant Mortality,
Malpractice and Liability: An Obstetrical Crisis, Jan. 1988; Nira Kaplan, Law
Delivers Relief for Obstetricians, JEFF ERSON CITY (MOQ.) POST-TRIB., June
23,1987, at 17. Some obstetncmns in Missouri, for example, argue that rising
medical malpractice rates have forced them to stop providing free services for
poor people living in rural areas because their malpractice insurance has gone
up as much as 350% in three years. Id.

[FN9] R.A. Reynoids et al., The Cost of Medical Professional Liability, 257
JAMA 2776 (1987). ‘Subsequent research has cast significant doubt on the
extent of the so called defensive medicine. The Physician Payment Review
Commission concluded that "studies that use physicians estimates of the amount
of defensive medicine they practice [like the AMA estimates in Reynolds] are
not sufficiently reliable to make quantitative estimates” of its true extent or cost.
See Physician Payment Review Commission, 1991 Annual Report to Congress,
at 374 n. 8. More recently, the congressional Office of Technology Assessment
issued a report calling into serious question the AMA estimates of defensive
medicine. OFFICE OF TECHNOLOGY ASSESSMENT, Defensive Medicine
and Medical Malpractice, June 1994, at 154-59.

[FN10] See, e.g., Bring Back Insurance Sanity, L.A. TIMES, Aug. 21, 1986,
Metro, at 2.

{EN11] See generally Moore v. Mobile Infirmary Ass'n. 592 So.2d 156
(Ala.1991); Brannigan v. Usitalo, 587 A.2d 1232 (N.H.1991); Sofie v,
Fibreboard Corp., 771 P.2d 711 (Wash.1989); Carson v. Maurer. 424 A.2d 825
(N.H.1980); Arneson v. Olson, 270 N.W.2d 125 (N.D.1978); Wright v. Central
DuPage Hosp., 347 N.E.2d 736 (111.1976).

[FN12] Lucas v. United States, 757 S.W.2d 687 (Tex.1988).

[EN13] Morris v. Savoy, 576 N.E.2d 765 (Qhio 1991).

[EN14] See generally Brannigan, 587 A.2d 1232; Sofie, 771 P.2d 711:
Condemarin v. University Hosp., 775 P.2d 348 (Utah 1988); Smith v.

Department of Ins.. 507 So.2d 1080 (Fla.1987); Tenold v. Weverhauser. 873
P.2d 413 (Or.App. 1994).

[EN135] But see Boyd v. Bulala, 672 F.Supp. 915 (W.D.Va.1987). The federal




cotirt held that caps laws are violative of the separation of powers.

[FN16] In states where the law was challenged under state constitutional. .
provisions that "the nght to trial by j jury shall remain inviolate,” courts came
closest to declaring that all caps would be unconstitutional. See generally
Moore. 592 So 2d 156; Sofie 771 P 2d711: Tenold, 873 P.2d at 413,

[FN17] Generally, these Junsdmtions eschewed ciese analyszs ()f the
reiatmnship between caps and insurance rates, assertmg only that the 1eglslature
“hada reasonable basis for behevmg that such a relationship emsted See, e.g.,
Samsel v. Wheeler Trans. Servs., 789 P. 2d 541, 543 (Kan. 1990); See also.Fein
A Permemente Medlcal Group, 965 P 2d 665, 679- 82 (Cal 1985)

1FN18} In Boucher v, Sa}jeed, 459 A.2d 8'7 fRI }983) the Rhode Isiand

supreme: z:ourt struck a caps law on. the gmund that the "crisis" in insurance-

i justified only’ temporary action; when the crisis ended s0to0’ ended the

JHS’EIﬁG&thH for caps. 1d.: See a!so Lucas, 757 8. W.2d at 691 (stmkmg a Texas
caps law and notmg the absenoe of a provabie correianon between caps .and
'msurance rates) i

[FN19] Harvey Rosenﬁeld SILENT VIOLENCE SILENT DEATH THE
HIDDEN EPIDEMIC OF MEDICAL MALPRACTICE 69 (1994)

LW“Q“Q}:Id._; '

[EN21]1d.

[FN23] Moore 592 So0.2d at 168—69
EMM AR _
[FNZS] Lucas. 757 S.W.2d at 691

[EN26] Morris, 576 N.E.2d at 771 (quoting Ner\fos v. Pritchard, No. CA-6560
(Oh.Ct.App. filed June 10; 1985)).

[FN27] See supra notes 10-14 for additional decisions striking caps.

[FN28] In addition to the sh:ft descnbed beiow a second partiy unrelated shift
has also taken piace in response to court decisions. This article focuses on the
practical effect of caps, but many court chaiienges focused on the scope of the
caps. Several states that capped only medical malpractice verdicts saw their
laws struck on the grounds that limiting verdicts for medical malpractice victims
alone created an arbitrary and unreasonable distinction between types of injury



victims based.on cause of injury. Caps proponents responded by improving:
coordination, and in:some places by creating new coalitions among doctors who
supported medical malpractme caps-and businesses who supported products. -
liability caps. The formation of thIS new: coahtlon deserves greater attention, buﬁ
is beyond the scope gf thls a:t*tzcie L C S

| FNEQE See e g The Battle for Tort Reform Centmues (ednorlai) ILL MED
Nov. 19,1993, at:6. David G. Savage; Doctors Seek Remedy for Lawsmts
CHIC SUN*TIMES Oct 5 1993, at 26.- --

[F: 301 Mlke Flaherty, Sﬂnate Puts Pnce Tag on Pam WALL ST .¥ March 9
1995, at 1.

N 31 | David: Callender; : Malpractice Limits Pit Docsv. Lawyers, THE -
_{MADISON WIS ] CAP iMES Jan 2@ 1995 at 3A See aise supra note 28

:_I 32! See generaﬂy Fem, 695 P 2d 665 Samsel 789 P 2d 541

-1FN33{ ‘Wn ht, 347 N E2d at.746 (Underwood 3 dassentmg) (emphams
added) Aitematxveiy, the majonty held unconsnmtmnai a cap on totai recovery

[FN34] Courts have struck caps-as violative of state constitutional provisions
relating to open courts. Smith; 507 S0.2d 1080. See also Tenold, 873 P.2d 413
(striking caps as violative. of Oregon's constitutional right to a jury trial'and
-forcing the. {:Qurt 10 re-examine a fact found by the jury); Sefie. 771 P. 2{31 at 7 11

- (striking caps as violative of the Washmgton state constitutional equal -

protection and jury trial. provisions); Condemarin, 775 P.2d at 348 (strlkmg c:aps
as violative of the Utah state constitution jury trial provision}); Arneson. 270:
N.W.2d-at 125 (striking caps as violative of North Dakota's-constitution e uai '
protection ¢lause); Wright, 347 N.E.2d at 736 (striking caps as violative of =+
Nlinois! COHStltﬂthI‘l ﬁquai protectmn, fuli remedy, and speczai pnvzleges -
clauses) o o T e e E

[F 351 See, e.g., Wziham Grongem & E}eanor DeArman Kmney, Controlling
Large Malpractice Claims: The Unexpected Impact of Damage Caps, 16 1.
HEALTH POLS. POL'Y & L. 441 (1991); Deborah R. Hensler, et. al., Trends
in Tort Litigation: The Story Behind the Statistics, RAND Institute for Civil
Justice (June 1993); Eleanor I Kinney, et al., Indiana’s Malpractice Act::
Results.of a Three Year Study, 24 IND.L.REV. 1276 (1991); Frank A: Sloan
and Chee Ruey Hsieh, Variability in Medical Malpractice Payments: Is the -
Compensation Fair? 24 LAW & SOC'Y REV. 997 (1990); Mark 1. Taragin, et
al.; The Influence of Standard of Care and Severity of Injury on the Resolution
of Medical Malpractice Claims, 117 ANNALS INTERNAL MED. 780 (1992},
Neil Vidmar, Empirical Evidence on the Deep Pockets Hypothesis: Jury Awards
for Pain and Suffering in Medical Malpractice Cases 43 DUKE L.J. 217 (1993).




The RAND Corporation's Institute for Civil JTustice describes the recent debate
on trends in-tort litigation in three-ways: (1) how much litigation there is;{2)
whether jury awards are stable or out of control; (3)-how much: htlgatlon costs
and who. gets the money. Id. at 21, See also Mary Grossman, et al., An.-
Empirical Analysis of Closed Medical Malpractice Insurance Claims: T.he_
Wisconsin Health Care Liability Insurance Plan, 1976-1988, (American Bar
Foundation Workinig Paper No. 9209); Congressional Budget Office; Economic
Implications of Rising Health Care Costs, Oct. 1992; at 27 (noting that because
malpractice premiums contribute little to the nation's overall héalthcare cost;
physicians would unlikely change their practice patterm in response); Sarah
Glazer, Whatever happened to the malpractice insurance: crisis?, WASH. POST
July 9, 1991,

[EN36]:In March, 1995, Hllinois'Governor Jim Edgar signed a measure that -

.. - imposes sweeping restrictions on‘injury victims' ri ights, including their rzght to L
o full compensauon Tfns new iaw was not in effect &urmg t’he perzod under

_study L s ek i

[ 37;-.The Act set the cap at $500,000. It was amended in 1987 to:raisje_ihe'c_ﬁp
to $750,000 for claims arising after January 1, 1990. The total Hability of
individual doctors is limited to $100,000. See IND.CODE § 16-9.5-1- to 10-5
(1988).

[FN38] There are other differences between the two states: Indiana has a - .-
mandatory pre-trial review panel, [llinois does not. llinois has experimented: -
with restrictions on medical malpractlce recovery. In:1975, Tllinois, like Indiana,
1mposed a cap on a victim's total recovery but, aunlike Indiana, Tlinois law did
not survive a constitutional challenge. A decade’ later;/in 1985, Nlinois adopted a
package of new restrictions on medical malpractice claims.: Many of thesealso
failed constitutional muster. See M. Carroll Thomas, “Why Tort Reform: Doesn‘t
Reduce Malpractlce Premmms MED. ECON Oct 19,1987, at 23 -28

[FNSQ} See Johnson 404 N E. 26 585 erﬁht 347 N.E. 2d 736.

[FN40] Per 100,000 capita, the increase was 17.3%, to 13.4.

[FN41] The discussion to follow examines the most common yardstick of health
care spending, the gross total amount. A.common derivative, per capita health
care spending, shows trends similar to those found in aggregate spending. That
is to say, popalatlon trends do not explain the dlscrepancy between Ehno;s and
Indiana. : : -

[FN42] S’tate Health Care Expenditures, HEALTH CARE FINANCE ADMN
1980-1991 (1993).

[FN43] Gross Domestic Product, Gross State Product, and aggregate health care



spending figures are listed in the appendix.

[FN44] The term "doctor" in this context refers to doctors of medicine
("M.D.s") and doctors of osteopathy ("D.0.s") working in patient care in a non-
federal hospital. The figures exclude doctors in teaching and research, and those
employed at Veterans Affairs and other federally-operated hospitals.

[FN45] Physician Characteristics and Distribution in the U.S., AM.MED.
ASS'N (1993).

[FIN46] Physician Characteristics and Distribution in the U.S., AM.MED.
ASS'N (1986 and 1992).

[FN47] Per 100,000 capita, the increase was 17.3%, t0 13.4.

[FN48] Id _ R

-~ [FN49] Profit figures are from the National Association of Insurance
Commissioners,'Repor’f on Profitability by Line by State (1992).
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